KEN PAXTON

ATTORNEY GENERAL OF TEXAS

August 4, 2015

Ms. Sarah R. Martin
Assistant City Attorney
Arlington Police Department
Mail Stop 04-0200

P.O. Box 1065

Arlington, Texas 76004-1065

OR2015-16058

Dear Ms. Martin:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 573937 (Police Dept. Reference No. 21449).

The Arlington Police Department (the “department”) received two requests from the same
requestor for multiple categories of information pertaining to a specified incident and
specified address, information pertaining to two named individuals, information pertaining
to a specified informant, and policy information relating to informants. You state the
department is releasing some information. You claim the submitted information is excepted
from disclosure under sections 552.101, 552.103, 552.108, and 552.1175 of the Government
Code. We have considered the exceptions you claim and reviewed the submitted
representative sample of information.'

Initially, we note the department redacted portions of the submitted information. You do not
assert, nor does our review of the records indicate, you have been authorized to withhold this
information without seeking a ruling from this office. See Gov’t Code § 552.301(a); Open
Records Decision No. 673 (2001). Therefore, information must be submitted in a manner
that enables this office to determine whether the information comes within the scope of an

'We assume the representative sample of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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exception to disclosure. In this instance, we can discern the nature of the redacted
information; thus, being deprived of this information does not inhibit our ability to make a
ruling. In the future, however, the department should refrain from redacting any information
that it is not authorized to withhold in seeking an open records ruling. Failure to do so may
result in the presumption the redacted information is public. See Gov’t Code § 552.302.

Next, we note some of the requested information was the subject of a previous request for
information, in response to which this office issued Open Records Letter No. 2015-06819
(2015). In Open Records Letter No. 2015-06819, we concluded the department may
withhold certain information under section 552.1 08(b)(1) of the Government Code and must
release the remaining information. There is no indication the law, facts, and circumstances
on which the prior ruling was based have changed. Accordingly, for the requested
information that is identical to the information previously requested and ruled upon by this
office, we conclude the department may continue to rely on Open Records Letter
No. 2015-06819 as a previous determination and withhold or release the identical
information in accordance with that ruling. See ORD 673 (so long as law, facts, and
circumstances on which prior ruling was based have not changed, first type of previous
determination exists where requested information is precisely same information as was
addressed in prior attorney general ruling, ruling is addressed to same governmental body,
and ruling concludes information is or is not excepted from disclosure).

Next, we note some of the remaining information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation
made of, for, or by a governmental body, except as provided
by Section 552.108].]

Gov’t Code § 552.022(a)(1). Exhibits C through H are part of a completed investigation that
is subject to subsection 552.022(a)(1). Additionally, the information we marked in Exhibit
[ consists of completed evaluations subject to section 552.022(a)(1). The department must
release this information pursuant to subsection 552.022(a)(1) unless it is excepted from
disclosure under section 552.108 of the Government Code or is made confidential under the
Actor other law. See id. Although you raise section 552.103 of the Government Code, this
is a discretionary exception and does not make information confidential under the Act. See
id. § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76
(Tex. App.—Dallas 1999, no pet.) (governmental body may waive section 552.103); Open
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5
(1999) (waiver of discretionary exceptions), 473 (1987) (section 552.103 may be waived).



Ms. Sarah R. Martin - Page 3

Accordingly, the department may not withhold any of the information subject to
section 552.022(a)(1) under section 552.103. However, because information subject to
section 552.022(a)(1) may be withheld under section 552.108, we will address your argument
under that exception. Additionally, because sections 552.101,552.117,552.1175, 552.130,
and 552.137 of the Government Code can make information confidential under the Act, we
will address the applicability of these exceptions to the submitted information.> We will also
consider your argument under section 552.103 of the Government Code for the information
not subject to section 552.022 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information made confidential by other
statutes, including section 418.182 of the Texas Homeland Security Act (the “HSA”™),
chapter 418 of the Government Code. Section 418.182 provides, in relevant part:

(a) [I]nformation . . . in the possession of a governmental entity that relates
to the specifications, operating procedures, or location of a security system
used to protect public or private property from an act of terrorism or related
criminal activity is confidential.

Id. § 418.182(a). The fact information may be related to a security system does not make
such information per se confidential under section 418.182. See Open Records Decision
No. 649 at 3 (1996) (language of confidentiality provision controls scope of its protection).
Furthermore, the mere recitation by a governmental body of a statute’s key terms is not
sufficient to demonstrate the applicability of a claimed provision. As with any exception to
disclosure, a governmental body asserting section 418.182 must adequately explain how the
responsive records fall within the scope of the statute. See Gov’t Code § 552.301(e)(1)(A)
(governmental body must explain how claimed exception to disclosure applies).

The remaining information contains security surveillance video recordings for a jail. We
understand disclosure of the information at issue would reveal the locations of these security
surveillance cameras. We also understand the surveillance cameras at issue are part of the
security system used to protect the jail from acts of terrorism or related criminal activities.
Upon review, we find the submitted jail surveillance video recordings relate to the location
and specifications of a security system used to protect public or private property from an act
of terrorism or related criminal activity. See Tex. Dep’t of Pub. Safety v. Abbott, 310
S.W.3d 670 (Tex. App.—Austin 2010, no pet.) (finding confidential under section 418.182
of the HSA video recording containing images recorded by security cameras in Texas Capitol
hallway because specifications of security system included cameras’ capabilities and video

*The Office ofthe Attorney General will raise mandatory exceptions on behalf of a governmental body,

but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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recording demonstrated those capabilities through characteristics, quality, and clarity of
images recorded). Therefore, the department must withhold the submitted jail video

recordings under section 552.101 of the Government Code in conjunction with
section 418.182 of the Government Code.’

Section 552.101 of the Government Code also encompasses section 261.201 of the Family
Code. Section 261.201 provides, in part, as follows:

(a) [T]he following information is confidential, is not subject to public
release under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). Upon review, we find the information we marked was used or
developed in an investigation of alleged or suspected child abuse or neglect under
chapter 261 of the Family Code. See id. § 261.001 (defining “abuse” and “neglect” for
purposes of chapter 261 of the Family Code); see also id. § 101.003(a) (defining “child” for
purposes of chapter 261 of the Family Code as person under 18 years of age who is not and
has not been married or who has not had the disabilities of minority removed for general
purposes). Accordingly, we find this information is subject to chapter 261 of the Family
Code. As you do not indicate the department has adopted a rule that governs the release of
this type of information, we assume no such regulation exists. Given that assumption, we
conclude the information we marked is confidential pursuant to section 261.201 of the
Family Code and must be withheld under section 552.101 of the Government Code.* See
Open Records Decision No. 440 at 2 (1986) (predecessor statute).

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation
held by a law enforcement agency or prosecutor that deals with the detection,
investigation, or prosecution of crime . . . if . . . release of the information would interfere

*As our ruling is dispositive, we need not address the department’s arguments against disclosure of this
information.

“As our ruling is dispositive, we need not address your remaining arguments against disclosure of the
information at issue.
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with the detection, investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1).
A governmental body claiming section 552.108(a)(1) must reasonably explain how and why
the release of the requested information would interfere with law enforcement. See id.
§§552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You
state Exhibit K pertains to a pending criminal case. Based on your representation, we
conclude the release of Exhibit K would interfere with the detection, investigation, or
prosecution of crime. See Houston Chronicle Publ’g Co. v. City of Houston, 531
S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975) (court delineates law enforcement
interests that are present in active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559
(Tex. 1976). Thus, section 552.108(a)(1) is applicable to Exhibit K.

However, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers to
the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; Open
Records Decision No. 127 (1976) (summarizing types of information considered to be
basic information). Thus, with the exception of the basic information, you may withhold
Exhibit K under section 552.108(a)(1) of the Government Code.’

Section 552.108(b) excepts from disclosure “[a]n internal record or notation of a law
enforcement agency or prosecutor that is maintained for internal use in matters relating to
law enforcement or prosecution . . . if: (1) release of the internal record or notation would
interfere with law enforcement or prosecution[.]” Gov’t Code § 552.108(b)(1 ). This section
is intended to protect “information which, if released, would permit private citizens to
anticipate weaknesses in a police department, avoid detection, jeopardize officer safety, and
generally undermine police efforts to effectuate the laws of this State.” City of Fort Worth v.
Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no pet.). This office has concluded
this provision protects certain kinds of information, the disclosure of which might
compromise the security or operations of a law enforcement agency. See, e.g.,
Open Records Decision Nos. 531 at 3-4 (1989) (detailed guidelines regarding police
department’s use of force policy), 508 at 3-4 (1988) (information relating to future transfers
of prisoners), 413 (1984) (sketch showing security measures for forthcoming execution).
However, to claim this aspect of section 552.108 protection a governmental body must meet
its burden of explaining how and why release of the information at issue would interfere with
law enforcement and crime prevention. Open Records Decision No. 562 at 10 (1990).
Further, commonly known policies and techniques may not be withheld under
section 552.108. See, e.g., Open Records Decision Nos. 531 at 2-3 (former section 552.108
does not protect Penal Code provisions, common-law rules, and constitutional limitations
on use of force), 252 at 3 (1980) (governmental body did not meet burden because it did not

°As our ruling is dispositive, we need not address the remaining arguments against disclosure of this
information, except to note basic information held to be public in Houston Chronicle is generally not excepted
from public disclosure under section 552.103 of the Government Code. Open Records Decision
No. 597 (1991).
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indicate why investigative procedures and techniques submitted were any different from
those commonly known with law enforcement and crime prevention). To prevail on its claim
that section 552.108(b)(1) excepts information from disclosure, a law-enforcement agency
must do more than merely make a conclusory assertion that releasing the information would
interfere with law enforcement. The determination of whether the release of particular
records would interfere with law enforcement is made on a case-by-case Dbasis.
Open Records Decision No. 409 at 2 (1984).

You state release of the information at issue would compromise physical security of certain
events and police operations. You further argue release of the information issue would
impair officers’ abilities to detect crime and arrest suspects. You assert release of the
remaining information will reveal possible weaknesses and allow criminals to avoid
detection or employ counter-measures. You also argue release of the remaining information
will enable criminals to target officers specifically named in the remaining information and
Jeopardize their safety. Upon review, we find the release of some of the remaining
information would interfere with law enforcement. Therefore, the department may withhold
this information, which we have marked and indicated, under section 552.108(b)(1) of the
Government Code.® However, we conclude the department has not established the release
of the remaining information would interfere with law enforcement. Therefore, the
department may not withhold any of the remaining information under section 552.108(b)(1).

Section 552.103 of the Government Code provides, in relevant part:

(@) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). The purpose of section 552.103 is to enable a governmental
body to protect its position in litigation by forcing parties to obtain information relating to
litigation through discovery procedures. See Open Records Decision No. 551 at 4-5 (1990).

°As our ruling is dispositive for this information, we need not address your remaining arguments
against its disclosure.
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A governmental body has the burden of providing relevant facts and documents to show
section 552.103(a) applies in a particular situation. The test for meeting this burden is a
showing that (1) litigation was pending or reasonably anticipated on the date the
governmental body received the request for information, and (2) the requested information
is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958
S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v. Houston Post
Co.,6845.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writref’dn.r.e.); ORD 551
at4. The governmental body must meet both parts of this test for information to be excepted
under section 552.103(a). See ORD 551 at 4.

To establish litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably
anticipated must be determined on a case-by-case basis. Id. Concrete evidence to support
a claim that litigation is reasonably anticipated may include, for example, an attorney for a
potential opposing party making a demand for payment and asserting an intent to sue if such
payments are not made. Open Records Decision Nos. 555 at 3 (1990), 346 (1982). In
addition, this office has concluded litigation was reasonably anticipated when the potential
opposing party threatened to sue on several occasions and hired an attorney. See Open
Records Decision No. 288 at 2 (1981). However, an individual publicly threatening to bring
suit against a governmental body, but who does not actual ly take objective steps toward filing
suit, is not concrete evidence that litigation is reasonably anticipated. See Open Records
Decision No. 331 at 1-2 (1982). Further, the fact that a potential opposing party has hired
an attorney who makes a request for information does not establish that litigation is
reasonably anticipated. See Open Records Decision No. 361 (1983).

You contend the department reasonably anticipates litigation to which the department will
be a party pertaining to the information at issue. You state the requestor represents a number
of individuals present during the incident at issue. You assert the department has been
threatened with litigation because two of the requestor’s clients have made comments to the
media with demands and stating they will pursue legal action against the department.
However, upon review, we find you have not demonstrated any party had taken concrete
steps toward filing litigation prior to the department’s receipt of the instant request. Thus,
we conclude the department has failed to demonstrate it reasonably anticipated litigation
when it received the request for information. Therefore, the department may not withhold
any portion of the information at issue under section 552.103(a) of the Government Code.

You seek to withhold the remaining information under section 552.101 of the Government
Code in conjunction with section 418.176 of the HSA, chapter 418 of the Government Code.
As previously noted, section 552.101 of the Government Code encompasses the HSA.
Section 418.176 of the HSA provides in relevant part:
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(a) Information is confidential if the information is collected, assembled, or
maintained by or for a governmental entity for the purpose of preventing,

detecting, responding to, or investigating an act of terrorism or related
criminal activity and:

(1) relates to the staffing requirements of an emergency response
provider, including a law enforcement agency, a fire-fighting agency,
Or an emergency services agency; [or]

(2) relates to a tactical plan of the provider; or

(3) consists of a list or compilation of pager or telephone numbers, including
mobile and cellular telephone numbers of the provider.

Gov’t Code § 418.176(a)(1)-(3). The fact that information may generally be related to
emergency preparedness does not make the information per se confidential under the
provisions of the HSA. See ORD 649 at 3. As noted above, a governmental body asserting
a confidentiality exception must adequately explain how the responsive information falls
within the scope of the provision. See Gov’t Code § 552.301(e)(1)(A).

You assert the remaining information was collected, assembled, or maintained by the
department for the purpose of preventing, detecting, responding to, or investigating an act
of terrorism or related criminal activity. You assert release of the remaining information
would allow the public to know what capabilities and limitations are present in the
department’s response to terrorist activity and related criminal activity. You assert release
of the information at issue would reveal steps officers must follow when assigned to certain
events and how many officers are involved. Upon review, we find you have failed to
demonstrate how any of the remaining information relates to the staffing requirements of an
emergency response provider or to a tactical plan of the provider or consists of a list or
compilation of pager or telephone numbers of the provider. Therefore, we find the
department may not withhold any of the remaining information under section 552.101 of the
Government Code in conjunction with section 418.176 of the Government Code.

Section 552.101 of the Government Code also encompasses chapter 411 of the Government
Code, which makes confidential criminal history record information (“CHRI”) generated by
the National Crime Information Center or by the Texas Crime Information Center. See id.
§ 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs the release of
CHRI that states obtain from the federal government or other states. Open Records Decision
No. 565 (1990). The federal regulations allow each state to follow its individual laws with
respect to the CHRI it generates. See id. Section 411.083 of the Government Code deems
confidential CHRI that the Department of Public Safety (“DPS”) maintains, except that DPS
may disseminate this information as provided in chapter 411, subchapter F of the
Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 41 1.089(a)
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authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
not release CHRI except to another criminal Justice agency for a criminal justice purpose.
Id. § 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are
entitled to obtain CHRI from DPS or another criminal Justice agency; however, those entities
may not release CHRI except as provided by chapter411. See generally id. §§ 411.090-.127.
Thus, any CHRI obtained from DPS or any other criminal justice agency must be withheld
under section 552.101 in conjunction with chapter 411, subchapter F of the Government
Code. Upon review, we find the information we marked consists of CHRI the department

must withhold under section 552.101 in conjunction with section 411.083 of the Government
Code.”

Section 552.101 of the Government Code also encompasses constitutional privacy, which
protects two kinds of interests. See Open Records Decision Nos. 600 at 3-5 (1992),478 at 4
(1987), 455 at 3-7 (1987); see also Whalen v. Roe, 429 U.S. 589, 599-600 (1977). The first
is the interest in independence in making certain important decisions related to the “zones
of privacy” pertaining to marriage, procreation, contraception, family relationships, and child
rearing and education that have been recognized by the United States Supreme Court. See
Fadjov. Coon, 633 F.2d 1172 (5th Cir. 1981); ORD 455 at 3-7. The second constitutionally
protected privacy interest is in freedom from public disclosure of certain personal matters.
See Ramie v. City of Hedwig Village, Tex., 765 F.2d 490 (5th Cir. 1985); ORD 455 at 6-7.
This aspect of constitutional privacy balances the individual’s privacy interest against the
public’s interest in the information. See ORD 455 at 7. Constitutional privacy under
section 552.101 is reserved for “the most intimate aspects of human affairs.” /d. at 8
(quoting Ramie, 765 F.2d at 492).

In Open Records Decision No. 430 (1985), this office determined a list of inmate visitors is
protected by constitutional privacy because people have a First Amendment right to
correspond with inmates, which would be threatened if their names were released. See also
Open Records Decision Nos. 428 (1985) (logs of certain mail sent or received by inmates
protected by constitutional privacy), 185 (1978) (public’s right to obtain inmate’s
correspondence list not sufficient to overcome First Amendment right of inmate’s
correspondents to maintain communication with inmate free of threat of public exposure).
We note the remaining information includes an audio recording of a call between an inmate
and another party. However, we are unable to determine the identity of the other party on
the recording at issue. The requestor is acting as the authorized representative of the inmate
and may also be acting as the authorized representative of the other party to the
communication at issue. Thus, we must rule conditionally. If the requestor is acting as the
authorized representative for both parties of the communication at issue, the requestor has
a right of access under section 552.023 of the Government Code to the audio recording at
issue. See Gov’t Code § 552.023(a); Open Records Decision No. 481 at 4 (1987) (privacy

’We note an individual’s authorized representative may obtain his client’s CHRI from DPS. See Gov’t
Code § 411.083(b)(3).
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theories not implicated when an individual or authorized representative asks governmental
body to provide information concerning that individual). However, if the requestor is not
acting as the authorized representative of the other party to the communication at issue, the
requestor does not have a right of access to the audio recording because the constitutional
rights of the other party are implicated. See ORD 430. In that case, the department must
withhold the audio recording at issue under section 552.101 of the Government Code in
conjunction with constitutional privacy.

Section 552.101 of the Government Code also encompasses information made confidential
by judicial decision and the common-law physical safety exception. The Texas Supreme
Court has recognized, for the first time, a common-law physical safety exception to required
disclosure. Tex. Dep't of Pub. Safetyv. Cox Tex. Newspapers, L.P. & Hearst Newspapers,
LLC., 343 S\W.3d 112, 118 (Tex. 2011). Pursuant to this common-law physical safety
exception, “information may be withheld [from public release] if disclosure would create a
substantial threat of physical harm.” /d. In applying this standard, the court noted “deference
must be afforded” law enforcement experts regarding the probability of harm, but further
cautioned, “vague assertions of risk will not carry the day.” Id. at 119.

You argue some of the information at issue identifies officers who work in an undercover
capacity and release of the information at issue would jeopardize the safety and well-being
of the undercover officers. Based on these representations and our review, we find the
department must withhold the names and badge numbers of undercover officers under
section 552.101 of the Government Code in conjunction with the common-law physical
safety exception. However, we find you have not demonstrated release of the remaining
information would place an individual in imminent danger of physical harm. Accordingly,
the department may not withhold the remaining information under section 552.101 of the
Government Code on the basis of the common-law physical safety exception.

Section 552.101 of the Government Code also encompasses the common-law informer’s
privilege, which Texas courts have long recognized. See Aguilar v. State, 444
S.W.2d 935,937 (Tex. Crim. App. 1969). The informer’s privilege protects from disclosure
the identities of persons who report activities over which the governmental body has criminal
or quasi-criminal law-enforcement authority, provided the subject of the information does
not already know the informer’s identity. See Open Records Decision No. 208 at 1-2 (1978).
The informer’s privilege protects the identities of individuals who report violations of
statutes to the police or similar law-enforcement agencies, as well as those who report
violations of statutes with civil or criminal penalties to “administrative officials having a
duty of inspection or of law enforcement within their particular spheres.” Open Records
Decision No. 279 at 2 (1981) (citing 8 John H. Wigmore, Evidence in Trials at Common
Law, § 2374, at 767 (J. McNaughton rev. ed. 1961)). The report must be of a violation of
a criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515 at 4-5
(1988).
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You seek to withhold the identities of individuals who reported alleged criminal violations
to the department. We note in some circumstances, where an oral statement is captured on
tape and the voice of the informant is recognizable, it may be necessary to withhold the entire
audio statement to protect the informant’s identity. Open Records Decision No. 434 at 2
(1986). Upon review, we find you have demonstrated the applicability of the common-law
informer’s privilege to the information we marked and indicated. Therefore, the department
may withhold the information we marked and indicated under section 552.101 of the
Government Code in conjunction with the common-law informer’s privilege. However, you
have not demonstrated how any of the remaining information at issue identifies an individual
who reported a violation of crime to the department for purposes of the informer’s privilege.
Thus, the department may not withhold the remaining information at issue under
section 552.101 in conjunction with the informer’s privilege.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of current or former employees or officials of a governmental body who
request this information be kept confidential under section 552.024 of the Government Code.
See Gov’t Code § 552.117(a)(1). Whether a particular item of information is protected by
section 552.117(a)(1) must be determined at the time of the governmental body’s receipt of
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may be withheld under section 552.117(a)(1) only on behalf of a current or
former employee or official who made a request for confidentiality under section 552.024
prior to the date of the governmental body’s receipt of the request for information.
Information may not be withheld under section 552.117(a)(1) on behalf of a current or former
employee or official who did not timely request under section 552.024 the information be
kept confidential. We understand the individual at issue timely requested confidentiality
under section 552.024 of the Government Code. Therefore, the department must withhold
the information we marked under section 552.117(a)(1) of the Government Code.*

Section 552.1175 protects the home address, home telephone number, emergency contact
information, date of birth, social security number, and family member information of certain
individuals when that information is held by a governmental body in a non-employment
capacity and the individual elects to keep the information confidential. Gov’t Code
§ 552.1175. Section 552.1175 applies, in part, to “peace officers as defined by Article 2.12,
Code of Criminal Procedure[.]” Id. § 552.1175(a)(1). Upon review, we find you have failed
to establish section 552.1175 is applicable to any of the remaining information, and the
department may not withhold any of the remaining information on that basis.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal

*As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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identification document issued by an agency of this state or another state or country is
excepted from public release. See id. § 552.130. We note section 552.130 protects personal
privacy. We further note the motor vehicle record information we have marked may belong
to the requestor’s clients, and, as such, the requestor may have a right of access to such
information. See id. § 552.023(a); ORD 481 at 4. However, because we are unable to
determine whether the information at issue belongs to the requestor’s clients, we must rule
conditionally. To the extent the motor vehicle record information we marked belongs to the
requestor’s clients, the department may not withhold it under section 552.130. To the extent
the motor vehicle record information we marked does not belong to the requestor’s clients,
the department must withhold it under section 552.130 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). See Gov’t Code
§ 552.137(a)~(c). The e-mail address at issue is not excluded by subsection (¢). Therefore,
the department must withhold the personal e-mail address we marked under section 552.137
of the Government Code, unless its owner affirmatively consents to its public disclosure.

We note some of the remaining information may be protected by copyright. A custodian of
public records must comply with the copyright law and is not required to furnish copies of
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. /d.; see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the department may continue to rely on Open Records Letter No. 2015-06819
as a previous determination and withhold or release the identical information in accordance
with that ruling. The department must withhold the submitted jail video recordings, which
we have indicated, under section 552.101 of the Government Code in conjunction with
section 418.182 of the Government Code. The department must withhold the information
we marked under section 552.101 of the Government Code in conjunction with
section 261.201 of the Family Code. With the exception of the basic information, the
department may withhold Exhibit K under section 552.1 08(a)(1) of the Government Code.
The department may withhold the information we marked and indicated under
section 552.108(b)(1) of the Government Code. The department must withhold the
information we marked under section 552.101 of the Government Code in conjunction with
section 411.083 of the Government Code. If the requestor is not acting as the authorized
representative of the both parties to the communication at issue, the department must
withhold the submitted audio recording of inmate’s call under section 552.101 of the
Government Code in conjunction with constitutional privacy. The department must withhold



Ms. Sarah R. Martin - Page 13

the names and badge numbers of undercover officers under section 552.101 of the
Government Code in conjunction with the common-law physical safety exception. The
department may withhold the information we marked and indicated under section 552.101
of the Government Code in conjunction with the common-law informer’s privilege. The
department must withhold the information we marked under section 552.117(a)(1) of the
Government Code. To the extent the motor vehicle record information we marked does not
belong to the requestor’s clients, the department must withhold it under section 552.130 of
the Government Code. The department must withhold the personal e-mail address we
marked under section 552.137 of the Government Code, unless its owner affirmatively
consents to its public disclosure. The remaining information must be released; however, any
information protected by copyright may only be released in accordance with copyright law.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

S >y
Paige T
Assistanit Attorney General

Open Records Division

PT/dls
Ref: ID# 573937
Enc. Submitted documents

c: Requestor
(w/o enclosures)

*We note the requestor has a special right of access to some of the information being released in this
instance. See Gov’t Code §§ 552.023(a), .137(b); see also ORD 481 at 4.



